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At  a  Meeting  of  the  Board  of  Inspectors  of  the  State  Penitentiary  for 
the  Eastern  District  of  Pennsylvania,  held  December  6th,  1861,  the  Committee 
of  the  Board  to  which  was  referred  the  subject  of  the  Act  of  the  General  As¬ 
sembly,  entitled  “An  Act  relative  to  Prison  Discipline,”  approved  May  1st, 
1861,  made  the  following  report  and  resolutions  attached. 

When  upon  consideration  of  the  said  resolutions,  they  were  unanimously 
adopted. 

A 

SAMUEL  JONES,  M,  D., 


Secretary  of  the  Board. 


To  the  Board  of  Inspectors  of  the  State  Penitentiaiy,  for  the  Eastern  District 
of  Pennsylvania : 

The  undersigned,  a  Committee  of  the  Board,  to  whom 
was  referred  the  Act  of  the  General  Assembly  of  Pennsyl¬ 
vania,  approved  the  first  day  of  May,  1SG1,  entitled — 
“An  Act  relative  to  Prison  Discipline with  power  to  act; 
(see  minutes  of  the  Board,  under  date  of  June  1st,  July  6th, 
August  3d,  November  2d,  1 S6 1 ,)  respectfully  report: 

The  following  is  a  copy  of  the  Act  of  Assembly  : 

AN  ACT  EELATIYE  TO  PRISON  DISCIPLINE. 

Section  1. — Be  it  enacted  Inj  the  Senate  and  House  of  Representatives  of  the 
Commonwealth  of  Pennsylvania  in  General  Assembly  met,  and  it  is  hereby  enacted 
by  authority  of  the  same,  That  from  and  after  the  passage  of  this  Act,  it  shall  be 
the  duty  of  the  wardens  or  superintendents  of  the  several  penitentiaries  and  prisons 
of  this  Commonwealth  in  which  criminals  are  confined,  who  have  been  convicted 
and  sentenced  by  any  court  of  justice  of  this  State  to  undergo  an  imprisonment  of 
more  than  six  months,  to  keep  a  book,  in  which  shall  be  entered  the  name  of  each 
person  so  confined,  and  a  record  of  every  infraction  or  violation  by  him  or  her  of 
the  printed  and  published  rules  of  such  penitentiary  or  prison,  with  the  punishment 
(if  any)  inflicted  on  account  thereof,  which  said  book  shall  be  laid  before  the 
inspectors  at  their  regular  stated  meetings,  for  examination  and  approval. 

Section  2. — That  every  prisoner  or  convict  sentenced  as  aforesaid,  who  shall 
have  no  such  infraction  or  violation  of  the  said  rules  recorded  against  him  or  her 
during  any  month  of  the  first  year  of  his  or  her  imprisonment,  shall  be  entitled  to 
a  deduction  from  the  term  of  his  or  her  sentence  of  one  day  for  the  first  month,  of 
two  additional  days  for  the  second  month,  and  of  three  additional  days  for  the 
third  and  each  of  the  remaining  months  of  the  said  first  year  of  imprisonment, 
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and  shall  also  be  entitled  for  continued  good  conduct  during  the  second  year,  to  a 
similar  deduction  of  four  days  for  each  month  during  which  he  or  she  shall  not 
have  violated  the  rules  aforesaid,  and  to  a  deduction  of  one  additional  day  per 
month  for  each  succeeding  year  until  the  expiration  of  the  tenth  year,  and  to  an 
additional  deduction  of  two  days  per  month  during  each  year  of  the  remainder 
thereof:  Prodded ,  That  it  shall  be  lawful  for  the  inspectors  of  said  penitentiaries 
or  prisons,  if  any  such  convicts  or  persons  shall  wilfully  infringe  or  violate  any  of 
said  rules  or  regulations,  or  offend  in  any  other  way,  to  strike  off  the  whole  or  any 
part  of  the  deduction  which  may  have  been  obtained  previous  to  the  date  of  such 
offence. 

Section  3. — That  the  said  inspectors  shall  have  full  power  and  authority  to  dis¬ 
charge  the  said  criminals  whenever  they  shall  have  served  out  the  term  of  their 
sentence,  less  the  number  of  days  to  which  they  are  entitled  under  the  provisions 
of  this  act. 

Section  4. — That  the  said  inspectors  shall  direct  the  warden  or  superintendent 
to  give  to  each  prisoner,  who  may  in  consequence  of  good  conduct  be  discharged 
at  an  earlier  period  than  he  would  otherwise  have  been  entitled  to,  a  certificate 
thereof,  stating  therein  the  number  of  days  that  have  been  deducted  from  his 
original  sentence  for  good  conduct. 

Approved  the  first  day  of  May,  Anno  Domini  one  thousand  eight  hundred  and 
sixty-one. 

Before  asking  the  attention  of  the  Board  to  the  remarks 
the  undersigned  have  felt  it  their  duty  to  make,  on  the 
subject  referred  to  them,  they  wish  it  to  be  clearly  under¬ 
stood,  that  both  as  citizens  and  Inspectors  of  the  Peni¬ 
tentiary,  each  member  of  tire  Board  has  been  anxious  to 
carry  out  this  and  every  other  law,  enacted  for  the  govern¬ 
ment  of  this  Institution.  Obedience  to  law  is  the  especial 
obligation  resting  on  those  who  are  entrusted  with  the  man¬ 
agement  of  a  public  Institution,  in  which  those  who 
violate  law  are  confined  as  a  punishment. 

The  undersigned,  and  their  colleagues  in  the  Board,  have 
given  most  anxious  reflection  to  the  issues  which  this  Act 
of  Assembly  presents. 

Your  Committee  has  but  embodied  in  the  following  report, 
views,  opinions  and  conclusions,  which  this  anxiety  to  recon¬ 
cile  the  law  with  the  duties  attempted  to  be  imposed  by  it, 
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have  made  too  important  to  be  overlooked,  even  under  the 
strongest  desires  to  obey  the  law,  if  it  was  possible. 

The  various  questions  involved  in  this  statute  have  re¬ 
ceived  the  fullest  consideration  by  your  Committee.  From 
the  time  the  Pennsylvania  system  of  separate  confinement 
with  labor  for  criminals,  was  finally  adopted,  and  the  State 
Penitentiaries  went  into  operation,  under  this  reformatory 
and  penitentiary  discipline  adapted  to  the  system ;  up  to 
the  present  period,  this  Board  has  expressed  to  the  legisla¬ 
ture  annually,  its  views  and  observations  in  regard  to  it, 
as  required  by  law. 

From  the  approval  on  the  23d  day  of  April,  1829,  of  a 
further  supplement  to  an  Act  entitled  “An  Act  to  reform 
the  penal  laws  of  this  commonwealth,”  until  the  approval 
on  the  1st  of  May,  1861,  of  an  Act  entitled  “An  Act  re¬ 
lative  to  prison  discipline,”  the  Legislature  of  Pennsyl¬ 
vania  was  willing  to  allow  the  experiment  of  this  peniten¬ 
tiary  system  to  be  tested  by  those  on  whom  the  duty  was 
devolved  and  its  responsibilities  were  imposed.  The  Act  of 
1829,  sect.  8,  declares  certain  “  rules  and  regulations  for  the 
better  ordering  and  government  of  the  said  Penitentiary, 
(Eastern  and  Western,)  shall  be  and  continue  in  force  until 
altered  by  the  Legislature  in  the  manner  hereinafter  stated.” 
By  article  1st,  “  Of  the  Inspectors  and  their  duties,”  it  is 
afterwards  provided  by  the  same  Act,  that  the  Inspectors 
“  Shall  have  power  if  they  on  conference  find  it  necessary, 
to  make  such  rules  for  the  internal  government  of  said 
prison,  as  may  not  be  inconsistent  with  the  principles  of 
solitary  confinement,  as  set  forth  and  declared  by  this 
act.” 

From  these  carefully  devised  provisions  by  the  Legisla¬ 
ture,  it  is  justly  to  be  assumed  that  any  legislation  of  the 
State  of  Pennsylvania  on  the  “prison  discipline”  of  the 
Penitentiaries,  would  not  be  enacted  without  either  notice 
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to  the  Inspectors,  or  requiring  them  to  report  on  any  pro¬ 
jected  law,  so  directly  affecting  a  subject  of  which  they 
were  presumed  to  be  fully  informed. 

Vvre  desire  to  call  attention  to  the  first  important  legisla¬ 
tion  after  1829,  touching  prison  discipline.  We  refer  to  the 
Act  of  the  18th  of  February,  1847,  entitled  “An  Act  con¬ 
cerning  sentences  of  convicts,”  to  confirm  these  statements. 

This  Act  was  passed  by  the  Legislature  in  conformity 
with  suggestions  in  the  Eighteenth  Annual  Report  of  the 
Inspectors.  Its  purpose  was  to  protect  a  convict  who,  un¬ 
der  the  law  as  it  then  stood,  was  liable  to  end  his  sentence 
in  winter,  and  be  discharged,  under  circumstances  most  dis¬ 
advantageous  to  him.  The  difficulty  of  obtaining  honest 
employment  at  that  season  of  the  year  was  regarded  by  the 
Legislature,  as  rendering  the  discharged  prisoner  liable  to 
temptation.  To  protect  him  was  a  high  benevolence.  To 
shield  him  by  a  law  was  wise  legislation.  The  Legislature 
of  that  day  enacted  its  philanthropy  into  an  easily  under¬ 
stood  statute.  It  is  in  these  words  : 

“  An  Act  concerning  sentences  of  convicts.”  Section  1. 
Be  it  enacted,  &c.,  “That  after  the  first  day  of  July  next, 
“no  convict  shall  he  sentenced  by  any  Court  of  this  Com- 
“  monwealth,  to  either  of  the  Penitentiaries  thereof  for  any 
“term  which  shall  expire  between  the  15th  day  of  Novem- 
“  her  and  the  15th  day  of  February  of  any  year.” 

If  the  Act  of  May  1st,  18G1,  had  relation  to  penal  laws 
or  jurisprudence,  crimes  or  penal  code,  the  views  of  the  In¬ 
spectors  in  regard  to  it,  might  be  of  no  importance  or  value. 
But  the  law  relates  entirely  to  prison  discipline.  It  stands 
alone  on  the  statute  book,  has  no  antecedent  legislation  to 
explain  or  sanction  it.  It  should  have  received  full  con¬ 
sideration  before  applying  it  to  a  system,  working  its  way  as 
a  successful  experiment,  under  the  supervision  of  a  body, 
directly  conversant  with  its  principles.  This  Board  first 
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knew  of  the  passage  of  the  “  Act  relative  to  prison  disci¬ 
pline”  from  the  lips  of  a  convict  under  their  care.  This  law, 
we  are  informed,  passed  one  branch  of  the  Legislature  at  the 
latest  moment,  of  the  session,  without  a  word  of  observation  or 
criticism  from  a  single  member.  To  adapt  this  law  to  our  sys¬ 
tem  of  prison  discipline,  or  to  mould  any  system  to  it,  is  no 
easy  task.  Its  principles  are  very  questionable.  Its  judicious 
application  to  the  separate  system  is  at  present,  a  very 
grave  question — because  it  embraces  its  propriety,  its  useful¬ 
ness,  its  applicability,  and  its  liability  to  engender  discon¬ 
tent,  disputes,  and  confusion  between  and  among  the  con¬ 
victs  and  the  overseers.  It  may  impair  our  present  care¬ 
fully  created  system,  without  yielding  a  single  beneficial 
provision  in  return.  Its  scope  is  too  sweeping  to  produce 
the  results  aimed  at  or  desired.  The  law  itself  is  drawn 
by  a  most  inexpert  pen.  Its  looseness  of  expression,  its 
conflicting  provisions,  the  difficulty  of  reconciling  its  language 
with  any  proposed  purpose,  the  extended  scope  of  its  provi¬ 
sions,  are  either  separately  or  collectively,  serious  obstacles 
in  the  way  of  its  just,  reasonable  or  appropriate  interpre¬ 
tation. 

Upon  a  minute  view  of  the  details  of  the  Act,  such  as 
the  Board  must  necessarily  take,  when  it  comes  to  apply 
the  law  practically  to  the  particular  circumstances  of  each 
prisoner,  it  seems  to  the  Committee  that  many  and  most 
embarrassing  difficulties  will  arise,  necessary  to  be  decided 
before  the  graver  points  involved  are  even  considered.  Some 
of  these  it  may  be  proper  briefly  to  advert  to. 

The  first  section  directs  a  book  to  be  kept  in  which  the 
names  of  prisoners  are  to  be  entered,  and  “  a  record  of  every 
infraction  or  violation  by  him  or  her  of  the  printed  and 
published  rules  of  such  penitentiary  or  prison,  with  the 
punishment  (if  any)  inflicted  on  account  thereof,  which 
said  book  shall  be  laid  before  the  Inspectors  at  their  regular 
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stated  meetings  for  examination  and  approval.”  It  is  not 
clear,  whether  according  to  this  language  the  approval  of 
the  Board  is  to  be  taken  as  a  matter  of  course,  in  other 
words  whether  the  submission  of  the  book  is  merely  for  the 
purpose  of  information,  and  of  imparting  a  pro-forma  ratifi¬ 
cation  to  the  record  made  by  the  warden,  overseer,  or  other 
person,  for  the  law  does  not  particularly  specify  by  whom 
the  entry  is  to  be  made,  or  whether  the  Board  is  to  exercise 
a  discretion  in  its  approval,  and  re-judge  each  case.  If  the 
latter  view  is  correct,  the  meagre  statement  that  a  certain 
punishment  was  inflicted  on  a  certain  prisoner  for  a  particular 
offence,  furnishes  in  itself  very  inadequate  material  for  en¬ 
abling  the  Board  to  exercise  its  discretion,  and  the  system  of 
the  Act  provides  no  other  way  by  which  the  Board 
at  its  meetings  is  to  acquire  further  or  official 
information  concerning  the  case.  But  if  this  be  the 
correct  construction,  it  is  a  singular  inversion  of  things 
to  inflict  the  punishment  first,  and  afterwards  call  on 
the  Board  to  approve  or  disapprove  the  infliction  !  Ordina¬ 
rily  an  investigation  preceeds  the  punishment ;  here  it  is  to 
follow.  Should  the  Board  disapprove,  what  then  is  to  be 
done  ?  The  prisoner  has  already  suffered  the  penalty  of  the 
supposed  infraction,  and  the  wise  philanthropy  which  thus 
suggested  a  trial  after  conviction  has  not  provided  that  any 
reparation  or  restitution  should  be  made  in  case  of  an  erro¬ 
neous  judgment. 

The  “book”  is  to  contain  only  “the  names  of  each  person 
so  confined,”  with  “a  record  of  every  infraction  or  violation 
of  the  printed  and  published  rules”  of  the  Penitentiary. 
The  second  section  of  the  Act  provides,  “  that  ever y  prisoner 
or  convict  sentenced  as  aforesaid,  who  shall  have  no  such 
infraction  or  violation  of  the  said  rules  recorded  against  him 
or  her,”  shall  have  a  benefit  for  such  exemption.  How  then 
is  the  “book”  to  be  made  a  record  of  observances,  which 
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are  not  required  to  be  recorded  ?  or,  is  another  “  book’’  to  be 
kept — and  if  so,  by  whom — and  what  is  to  be  its  purpose  ? 
or,  is  the  “  book”  to  be  affirmative  on  one  page,  and  a  nega¬ 
tive  pregnant  on  the  other  ? 

But  apart  from  all  this,  the  provision  is  not  only  un¬ 
necessary  but  is  incongruous  with  the  organic  law  regulating 
the  Penitentiaries  of  Pennsylvania.  The  warden  is  already 
required  by  the  Act  of  1829,  section  8,  to  keep  a  journal  in 
which  all  punishments  for  breach  of  prison  discipline  are 
to  be  entered;  and  he  is  also  required  “  to  report  all 
infractions  of  the  rules  to  the  Inspectors,  and  with  the 
approbation  of  one  of  them  may  punish  the  offender  in 
such  manner  as  shall  be  directed  in  the  rules,  &c.”  Is  the 
last  mentioned  provision  repealed  by  the  new  law?  If  not, 
there  must  be  a  double  approval  of  all  punishments,  one  by 
a  single  member  of  the  Board,  before  the  infliction  takes 
place  and  another  by  the  full  Board  afterwards.  Should  the 
single  member  approve  and  the  full  Board  disapprove,  the 
division  of  opinion  enures  in  favor  of  discipline,  and  the 
prisoner  receives  the  punishment ! 

The  third  section  of  the  Act  declares  that  “  the  Inspectors 
shall  have  full  power  and  authority  to  discharge  the  said 
criminals  whenever  they  shall  have  served  out  the  term  of 
their  sentence  less  the  number  of  days  to  which  they  are 
entitled  under  the  provisions  of  this  Act.”  Is  this  language 
mandatory,  or  does  it  simply  give  a  discretionary  power  or 
authority  to  be  exercised  by  the  Inspectors  upon  a  due  regard 
to  the  good  of  the  prisoner  or  the  public  ?  Where  a  liability 
may  be  incurred  by  the  Inspectors  for  the  voluntary  escape  of 
a  prisoner,  it  is  certainly  due  to  them  that  unambiguous  lan¬ 
guage  should  be  employed,  and  that  they  should  be  exposed  to 
no  risk.  When  a  prisoner  in  lawful  custody  is  set  at  liberty 
before  a  discharge  by  due  course  of  law,  he  has  escaped.  If 
the  Inspectors  have  a  mere  power  or  authority,  and  may  or 
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may  not,  at  their  option,  discharge  a  prisoner  before  his  term 
expires,  or  may  discharge  one  prisoner  and  retain  another, 
is  a  discharge  under  such  circumstances  by  due  course  of  law, 
or  is  it  only  dependent  upon  the  arbritary,  unchecked,  and 
irresponsible  discretion  of  a  few  citizens  who  act  as  In¬ 
spectors  ?  On  the  other  hand,  should  the  Board  treat  this 
language  as  mandatory,  it  admits  of  grave  doubt  whether 
the  legislative  command  would  be  a  sufficient  justification  in 
an  action  for  an  escape.  An  Act  of  Assembly  directing  us 
forthwith  to  discharge  from  custody  all  the  prisoners  in  the 
Penitentiary,  might  be  prompted  by  very  benevolent  mo¬ 
tives,  but  would  doubtless  meet  with  but  little  respect  from 
the  judiciary.  The  present  Act  directs  us  to  discharge  them  all 
after  they  may  have  served  conditionally,  from  one-eighth  to 
one-fourth  of  their  term.  We  are  to  determine,  at  our  peril, 
the  legal  difference  between  this  and  the  case  just  put.  If 
the  Legislature  may  either  absolutely  or  conditionally  ex¬ 
scind  any  period  of  time  from  a  sentence,  why  may  it  not 
remit  the  entire  sentence?  Where  does  the  law  draw  the 
line  ?  Permissive  words  are  generally  construed  to 
be  mandatory  where  third  persons  have  a  claim 
de  jure ,  that  the  power  designated  should  be  exercised.  If 
this  Act  is  considered  as  giving  certain  absolute  rights  to  a 
prisoner  upon  the  performance  of  certain  conditions  prece¬ 
dent,  if  in  other  words  it  constitutes  a  contract  between  the 
State  and  the  prisoner  to  allow  him  the  deduction,  upon  his 
performance  of  the  conditions,  then  the  Act  would  probably 
be  regarded  as  mandatory.  The  prisoner  would  have  a 
vested  right,  enforcible  by  legal  proceedings.  If  on  the 
other  hand,  the  deduction  is  of  favor  and  not  of  right,  and 
is  discretionary  with  the  Inspectors,  then  the  whole  ma¬ 
chinery  of  the  Act  may  become  ineffectual,  and  its  ob¬ 
servance  become  wholly  optional. 

If  the  Act  is  supposed  to  create  a  contract  with  the  pri- 
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soner,  by  which  he  becomes  entitled  to  the  deduction  as  a 
matter  of  right,  or  even  if  he  receives  it  as  a  matter  of  favor, 
he  seems  to  be  treated  with  an  unfairness,  not  due  either  to 
a  contracting  party  or  a  beneficiary.  He  obtains  the  abate¬ 
ment  where  there  is  no  infraction  of  “  the  printed  and  pub¬ 
lished  rules”  of  the  Penitentiary,  but  he  forfeits  it,  not  only 
where  he  shall  violate  any  of  those  rules,  but  where  he 
shall  “  offend  in  any  other  way.”  Thus  he  is  not  only  pun¬ 
ished  for  the  violation  of  rules  of  which  he  may  have  had 
no  previous  knowledge,  but  that  punishment  may  be  aggra¬ 
vated  by  being  made  retro-active,  so  as  to  deprive  him  of  the 
benefit  already  acquired  by  the  continued  observance  of  all 
the  rules  of  which  he  did  have  any  previous  knowledge. 

But  again :  when  this  Act  passed,  we  had  in  custody, 
459  prisoners.  Does  the  law  extend  to  them  ?  Laws  are 
not  generally  presumed  to  be  retrospective,  and  there  would 
be  justice  in  limiting  the  new  system  to  prisoners,  whose 
terms  of  sentence  had  been  graduated  with  reference  to  a 
possible  diminution  under  the  Act,  and  not  including  within 
its  operation  cases  before  its  passage,  where  it  is  likely  a 
sentence  had  been  imposed,  because  in  the  opinion  of  the 
sentencing  power  justice  required  that  the  prisoner  should 
be  confined  until  the  full  end  of  his  term.  The  language 
of  the  Act  seems  to  be  prospective,  for  it  speaks  of  the 
first,  second  and  other  months  of  the  first  year  of  imprison¬ 
ment.  Even  if  there  were  no  legal  liability  involved  in  the 
determination  of  this  question,  it  is  one  of  great  practical 
importance.  The  Act  provides  a  different  scale  of  deduction 
for  the  first,  the  second,  and  the  third  year  of  imprisonment. 
Suppose  a  prisoner,  sentenced  for  three  years,  had  been  in 
custody  two  years  when  the  Act  passed :  what  rate  of  de¬ 
duction  is  to  be  applied  to  his  third  year,  if  he  be  within 
the  Act  ?  Are  we  to  treat  the  remaining  year  as  the  first 
year  of  his  imprisonment  after  the  passage  of  the  Act,  and 
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apply  one  rate  of  deduction,  or  treat  it  as  the  third  year  of 
his  imprisonment,  in  the  absolute  sense,  and  apply  another 
rate  of  deduction  ? 

Neither  is  it  clear  in  another  particular,  to  what  precise 
class  of  prisoners  the  Act  applies.  It  is  true  that  the  first 
section  speaks  of  prisoners  who  have  been  sentenced  “  to 
undergo  an  imprisonment  of  more  than  six  months.”  It  is 
however  doubtful,  from  the  phraseology  of  the  section, 
whether  it  is  thus  intended  to  describe  the  persons  on  whom 
the  Act  is  to  operate,  or  only  designate  the  institutions 
within  which  the  Act  shall  be  put  in  practice.  The  case 
put  in  the  second  section,  is  the  case  of  a  prisoner  sentenced 
to  ten  years  and  upwards,  and  we  are  furnished  with  the 
scale  of  deduction  adjusted  to  each  successive  month  of  his 
or  her  imprisonment,  to  the  expiration  of  the  tenth  year, 
and  upwards.  If  this  hypothetical  prisoner  fairly  represents 
the  entire  class,  there  is  force  in  the  suggestion,  that 
it  embraces  only  those  whose  sentences  extend  from  more 
than  six  months  to  ten  years,  and  upwards.  It  will  be 
observed  that  there  is  nothing  in  the  language  of  the  section 
which  contemplates  a  splitting  up  of  the  term  to  a  less  period 
than  ten  years.  The  deduction,  when  once  it  begins,  runs 
through  an  entire  decennial  term,  and  there  is  no  reference 
to  the  possibility  of  its  stopping  short  midway  in  its  career. 
It  is  only  by  a  license  of  construction  that  we  can  recognize 
the  intermediate  periods. 

We  are  equally  at  a  loss  to  ascertain  where  the  Act  is 
applicable  to  fractions  of  a  year,  although  a  large  number  of 
sentences  include  fractions  of  a  year.  It  speaks  only  of 
entire  years.  It  speaks  of  a  convict  who  shall  have  no 
infraction  recorded  against  him  or  her  “during  any  month 
of  the  first  year,”  specifying  the  rate  of  deduction  for  each 
one  of  all  the  months  thereof:  then  of  one  who  is  entitled 
by  reason  of  “continued  good  conduct  during  the  second 
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year,”  referring  also  to  each  of  the  months  of  that  year : 
and  then  passes  to  “  each  succeeding  year,  until  the  expi¬ 
ration  of  the  tenth  year,”  extending  the  deduction  to  “each 
year  of  the  remainder”  of  the  sentence.  The  time-table  is 
evidently  predicated  altogether  upon  successive  periods — 
each  one  consisting  of  an  entire  year.  Fractional  parts  are 
ignored.  There  is  no  inherent  reason  why  the  Act  should 
apply  to  these  fractions,  and  we  have  not  been  able  to  dis¬ 
cover  any  language  therein  predicated  upon  such  an  appli¬ 
cation.  It  might  be  perilous  for  us  to  usurp  the  right  where 
it  is  not  clearly  given. 

A  still  further  question  of  sub-division  is  presented  by  the 
law.  The  second  section  declares  that  the  prisoner  who 
shall  have  no  infraction  recorded  “  against  him  or  her  during 
any  month  of  the  first  year,”  shall  be  entitled  to  the  spe¬ 
cified  deduction.  Does  this  mean  that  an  infraction  during 
any  one  month  of  the  year  forfeits  the  right  to  all  deduction 
for  the  whole  year,  or  does  it  mean  that  each  year  is  to  be 
taken  distributively,  by  months,  so  that  an  infraction  in  any 
given  month  forfeits  only  the  right  to  a  deduction  for  that 
particular  month  ?  This  is  a  vital  inquiry  in  the  practical 
administration  of  the  Act,  and  your  Committee  has  not  been 
able  to  extract  any  clear  solution  of  it,  from  the  generalities 
of  the  lansmasce  employed. 

There  still  remains  an  examination  of  the  fundamental 
idea  of  the  law,  that  is  to  say,  an  abatement  from  the  terms 
of  sentence.  What  is  the  precise  scale  upon  which  it  is  to 
be  calculated,  or  in  other  words  the  rate  at  which  a  prisoner 
is  allowed  to  discount  his  time.  The  second  section  says,  the 
“  prisoner  shall  be  entitled  to  a  deduction  from  the  term  of 
his  or  her  sentence  of  one  day  for  the  first  month,  of  two 
additional  days  for  the  second  month,  and  of  three  additional 
days  for  the  third  and  each  of  the  remaining  months  of  the 
said  first  year  of  imprisonment.”  According  to  one  com- 
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putation,  this  gives  for  the  first  month,  one  day,  for  the 
second  month,  two  additional  days,  making  three  days  in 
all  :  for  the  third  month  three  additional  days,  making  six 
days  in  all  :  for  the  fourth  month  three  additional  days, 
making  nine  days  in  all  :  for  the  fifth  month  three  additional 
days,  making  twelve  in  all,  and  so  on — thus : 


Months. 


Days. 


Additional  days.  Total 


1 


4. 

5, 
G 

7 

8 
9 

10 

11 

12 


,  1. 
]., 

,  3. 

G., 
.  9 
.12 
,15. 
18. 
21. 
,24. 


.  30 


o 

O 

.o 

o 

,o. 

o 


3 

O 


Q 


o 

o 

o 


1 

Q 

.  o 

.  G 
9 

.12 

15 

,18 

,21 

24 

.27 

30 

33 


199 

Thus  we  have  199  days  deducted  from  the  first  year, 
which  is  an  extremely  liberal  abatement  of  the  principal, 
but  as  the  law  fixes  nothing  analogous  to  a  legal  rate  of 
discount,  in  such  cases,  we  cannot  say  that  this  excess  is 
necessarily  usurious.  Judging  from  other  portions  of  the 
Act,  we  cannot  wholly  exclude  the  supposition  that  its 
framers  may  have  intended  this  construction  notwithstand¬ 
ing  the  preposterous  character  of  the  result. 

But  the  Act  is  so  fertile  in  possible  interpretations  that 
we  have  our  choice  of  several  other  modes  of  computation, 
if  dissatisfied  with  the  preceeding.  Thus,  after  calculating 
the  first,  second,  and  third  months  in  the  manner  above 
stated,  which  gives  us  six  days  for  the  third  month,  we  may 
understand  that  “  each  of  the  remaining  months  of  the 
year”  is  to  yield  the  same  deduction  as  the  third  month  ;  we 
would  then  have  one  day  for  the  first  month,  three  days  for 
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the  second,  and  six  for  each  of  the  remaining  ten,  making  a 
total  deduction  of  sixty-four  days  for  the  first  year.  It  has 
also  been  suggested  that  the  true  construction  is  that  the 
“  additional  days”  are  to  be  additional  to  the  one 
ducted  in  the  first  month,  which  would  give  us  three  days 
for  the  second  month,  and  four  days  for  the  third  and  each 
of  the  remaining  months,  making  a  total  of  forty-four  days 
for  the  first  year.  Still  again  it  has  been  suggested  that 
the  language  means  nothing  more  than  one  day  for  the  first 
month,  two  for  the  second,  and  three  for  each  of  the  re¬ 
maining  months,  making  a  total  of  thirty-three  days  for 
the  first  year. 

If,  however,  we  select  one  of  these  numerous  time  tables 
for  that  year,  we  shall  not  be  without  embarrassment  in 
settling  upon  the  deductions  for  each  of  the  succeeding 
years,  for  similar  expressions  recur  in  reference  to  those 
years  respectively,  and  reproduce  similar  difficulties  of  con¬ 
struction  in  constant  arithmetical  progression. 

Let  us,  however,  put  a  practical  case  under  any  one  of 
these  methods  of  computation,  the  last  one  for  instance,  and 
apply  it  to  a  prisoner  for  a  term  of  one  year.  By  that 
scale,  if  there  has  been  no  infraction  by  the  prisoner  at  the 
end  of  the  month  of  November,  he  is  entitled  to  a  deduc¬ 
tion  of  thirty  days.  Giving  him  credit  for  that  de¬ 
duction,  he  would  probably  claim  to  be  discharged  after 
serving  one  day  in  the  month  of  December,  without  any 
infraction  during  that  day.  But  the  Act  only  allows  a 
deduction  where  there  is  no  infraction  recorded  against  a 
prisoner  “  during  any  month  of  his  imprisonment” — not 
during  any  fraction  of  a  month.  It  is  only  continuous  good 
conduct  during  the  month  of  December,  not  for  one  day 
of  it,  which  entitles  him  to  a  deduction  for  that  month,  and 
makes  the  previous  deductions  effectual.  The  deduction,  as 

the  second  section  states,  is  “  for  each  month  during  which 
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lie  shall  not  have  violated  the  rules.”  We  would,  perhaps, 
not  he  justified  in  discharging  the  prisoner,  until  his  conduct 
has  been  continuously  good  during  the  whole  month,  for  if 
it  he  not,  he  is  not  entitled  to  the  benefit  of  the  deductions 
previously  earned,  and  we  cannot  say  what  his  conduct 
would  he  during  the  whole  month  if  we  discharged  him 
thirty  days  before  its  termination. 

But  again,  and  lastly.  The  Act  of  the  18th  of  February, 
1847,  provides  that  no  convict  shall  be  sentenced  to  either 
of  the  Penitentiaries  of  this  Commonwealth,  whose  sentence 
shall  expire  between  the  15th  day  of  November  and  the 
15th  day  of  February  of  any  year.  Does  the  Act  of  1st 
May,  1861,  repeal  the  Act,  or  was  it  intended  to  operate  as 
a  repeal  of  this  provision  ?  If  a  convict  gains  by  the  Act  of 
1861,  under  any  schedule  or  time  table,  enough  days  to  end 
his  sentence  between  the  15th  of  November  and  the  15th 
of  February  is  he,  or  is  he  not  to  be  discharged?  It  is  hardly 
to  be  presumed,  that  an  act  as  plain  and  directory  in  its  provi¬ 
sion  as  that  of  1847,  is  to  be  repealed  by  the  Act  of  1861, 
which  is  so  ambiguous.  The  responsibility  of  declaring  the 
former  act  void  under  the  language  of  the  latter  is  a  serious 
one,  and  not  to  be  taken  except  on  the  plainest  principles  of 
construction. 

A  minute  analysis  of  the  Act  in  other  respects  would 
suggest  other  queries  equally  entitled  to  consideration.  Each 
and  all  of  them  must  be  settled  by  Inspectors,  Wardens, 
and  Superintendents,  at  the  peril  of  actions  for  escape,  and 
writs  of  habeas  corpus.  It  is  evident,  therefore,  that  while 
the  new  law  may  tend  to  alleviate  the  miseries  of  public 
prisons,  it  has  aggravated  those  of  their  officers. 

It  will  not  be  denied  that  your  Committee  thus  find  in 
the  law  elements  which  never  appear  in  wise  legislation. 
Zeal  without  knowledge,  philanthropy  without  experience 
or  discretion,  action  without  thought,  may  claim  to  interpret 
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this  law,  or  easily  reconcile  its  language  with  its  purpose. 
Your  Committee  frankly  confess  they  cannot. 

During  the  examination  which  your  Committee  bestowed 
upon  this  Act  of  Assembly,  it  addressed  the  Society  for 
alleviating  the  miseries  of  Public  Prisons  a  note,  a  copy  of 
which  is  here  inserted  : 

Philadelphia,  July  1 1th,  1861. 

Dear  Sir — The  Inspectors  of  the  Eastern  State  Penitentiary  have  been  unable 
to  arrive  at  any  satisfactory  view  of  the  Act  of  Assembly,  approved  May  1st,  1861, 
entitled  “  An  Act  relating  to  Prison  Discipline.”  They  deem  it  important  that 
steps  should  be  taken,  if  possible,  for  obtaining  a  judicial  construction  of  the  Act, 
and,  as  we  understand  that  it  originated  with,  and  was  procured  to  be  passed  by 
members  of  your  society,  we  felt  it  due  to  your  interest  in  the  matter  to  communi¬ 
cate  with  you  on  the  subject.  To  the  end  that  your  society  may,  if  so  inclined, 
originate  some  proceeding  for  procuring  the  opinion  of  the  Supreme  Court,  the 
Board  have  concluded  to  direct  the  Warden  to  open  a  book,  as  required  by  the 
Act,  and  to  make  entries  in  the  cases  only  of  prisoners  whose  term  of  sentence  is 
ten  years,  or  upwards,  and  who  have  been  sentenced  subsequently  to  the  passage 
of  the  Act.  This  will  probably  present  a  sufficient  basis  for  any  action  on  your 
part,  which  may  be  necessary  to  obtain  a  judicial  construction  of  the  law,  if  you 
think  the  construction  thus  put  upon  it  is  erroneous,  or  should  be  of  opinion  that 
no  decided  advantage  would  arise  to  our  system  in  the  experiment  now  being  made 
by  the  action  of  the  Board  under  the  law. 

Sometime  afterward,  an  opportunity  was  desired  for 
conference  by  the  acting  Committee  of  the  Prison  Society, 
which  is  said  to  be  the  author  of  this  Act,  and  the  under¬ 
signed.  This  conference  took  place.  The  learned  counsel 
of  this  Society  subsequently  presented  your  Committee  with 
the  views  of  some  of  its  acting  Committee,  on  the  subject 
matter  of  this  Act.  We  ask  leave  here  to  insert  the  com¬ 
munication  : 

October  28th,  1861. 

Dear  Sir — In  compliance  with  your  request  I  annex  a  brief  statement  of  my 
understanding  of  the  principal  provisions  of  the  late  Act  relative  to  Prison  disci¬ 
pline. 

It  seems  to  me  perfectly  clear,  that,  although  the  book  referred  to  in  the  first 
section,  in  which  the  infractions  of  prison  rules  are  to  be  entered  is  to  be  “kept” 
by  the  Warden  or  Superintendents,  it  becomes  a  final  record  against  the  prisoner 
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only  when  “  examined  and  approved'’  by  the  Inspectors.  The  Inspectors  have 
thus  a  complete  supervisoi'y  power,  which  authorizes  them  to  correct  it  in  any  par¬ 
ticular,  and,  in  fact,  gives  them  entire  jurisdiction  over  the  whole  subject. 

It  is  equally  clear  that  every  convict  under  a  sentence  by  any  Court  of  Justice, 
imposed  either  before  or  after  the  passage  of  the  Act,  whose  term  of  imprisonment 
exceeded  six  months  from  its  date,  was  entitled  to  have  his  name  registered  in  this 
boot,  and  to  participate  in  all  the  benefits  conferred  by  it  upon  him. 

The  only  prisoners,  therefore,  not  within  the  provisions  of  this  law,  were  those 
the  term  of  whose  imprisonment  expired  within  six  months  from  its  enactment ; 
and  those  sentenced  originally  for  less  than  that  period  of  time. 

The  second  section  authorizes  the  Inspectors  to  make  certain  deductions  from 
the  term  of  the  imprisonment  of  every  convict  “  sentenced  as  aforesaid,  ( i.e .  those 
whose  names  are  registered  in  the  book  to  be  kept  under  the  directions  of  the  first 
section)  and  prescribes  the  mode  of  calculating  those  deductions. 

For  the  first  month  of  good  behaviour  the  convict  is  to  be  allowed  one  day,  for 
the  second  month  two  days,  which  are  called  additional  days,  because  they  are  to 
be  added  to  the  one  day  of  the  previous  month,  making  thus,  three  days  for  the 
two  months.  For  the  third  month,  he  is  credited  with  three  additional  days,  which 
being  added  to  the  previous  allowance  makes  six  days  for  the  whole  three  months, 
and  so  on  according  to  the  tabular  statement  enclosed. 

After  the  first  year  the  rate  of  allowance  is  four  days  per  month  for  the  second 
year,  five  for  the  third,  six  for  the  fourth,  &c.,  increasing  one  day  per  month  annu¬ 
ally,  until  the  expiration  of  the  tenth  year,  if  the  sentence  does  not  previously  ex¬ 
pire.  After  the  tenth  year  the  deduction  will  be  fourteen  days  in  each  month 
during  the  remainder  of  his  confinement. 

The  proviso  of  the  second  section  subjects  the  prisoner,  if  he  shall  be  guilty  of 
any  offence,  to  the  absolute  control  of  the  Inspectors  who  may  strike  out  the  whole 
of  the  allowances  obtained  by  previous  good  conduct. 

I  believe  the  other  sections  are  so  plain  as  to  require  no  comment. 
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Considering  the  patent  difficulties  involved  in  this  law,  as 
well  as  those  which  inevitably  grow  out  of  its  full  con¬ 
sideration,  as  already  shown,  and  that  the  Prison  Society 
Committee  either  framed  the  law,  or  one  of  them  urged  its 
passage,  this  communication  hardly  amounts  to  an  apology 
for  omitting  to  treat  it  as  a  serious  subject.  Your  Com¬ 
mittee,  after  carefully  examining  this  communication,  are 
no  better  able  to  understand  the  Act  of  Assembly  than 
before  its  reception.  It  is  to  be  regretted,  that  a  more 
minute  examination  had  not  been  bestowed  upon  this  whole 
subject,  by  the  learned  gentlemen  whose  communication 
purports  to  be  its  elucidation.  Your  Committee  are  forced 
to  therefore  consider  this  Act,  as  by  no  means  so  easy  of 
interpretation.  The  purpose  and  aim  of  the  law,  it  is 
feared,  were  not  carefully  considered  by  those  who  volun¬ 
teered  to  create  so  extreme  a  change  in  our  prison  dis¬ 
cipline. 

In  order  to  test  the  question  of  the  applicability  of  the 
plan  proposed  by  the  Act  of  first  of  May,  1861,  to  our 
system  of  penitentiary  discipline,  a  few  words  of  explana¬ 
tion  may  not  be  inappropriate. 

The  idea  of  shortening  terms  of  imprisonments  by  good 
conduct  of  the  convicts,  first  had  its  origin  in  Europe.  It 
was  tried  as  an  experiment  in  Ireland.  Of  the  system 
intended  to  be  established,  we  know  but  little — in  operation 
we  regard  it  as  consisting  of  two  cardinal  principles  :  one 
is,  to  secure  good  order  among  large  numbers  of  convicts 
working  together ;  and  the  other,  to  excite  in  the  convict  a 
hope  of  early  liberation  from  prison,  which  he  can  realize 
for  himself.  United,  they  tend  to  raise  the  standard  of 
prison  decorum,  and  order  and  quiet.  To  give  to  the  govern¬ 
ment  of  the  prison  a  character,  which  was  thus  created  by 
other  causes,  than  the  administration  of  the  discipline  can 
produce  by  itself.  Aids  to  the  discipline  of  the  congregate 


prisons,  which  without  them,  was  powerless,  except  by  force, 
to  be  maintained. 

The  principle  of  philanthropy,  the  reformatory  influences, 
the  wish  to  elevate  the  convict  to  a  lost  position  in  society, 
and  those  kindred  attributes  of  a  humanity,  now  being 
taught  to  other  countries  by  the  separate  system  of  peniten¬ 
tiary  punishment  of  Pennsylvania,  were  thus  grouped  into 
a  plan  for  operation  on  masses  of  convicts,  congregated  in 
prisons.  The  effort  has  not  yet  proved  a  success.  The  Irish 
plan  has  given  no  admitted  satisfactory,  or  substantial  results. 
The  difficulty  is  first,  that  so  long  as  prisoners  are  congrega¬ 
ted,  they  cannot  be  individually  treated.  To  amend,  or  re¬ 
form,  is  an  individual  work.  The  influences  arising  from  con¬ 
gregation,  are  such  only,  as  the  persons  in  association  create. 
The  average  standard  of  such  influences  is  the  equivalent  of 
their  moral  standard.  If  hardened  criminals  are  the  majority 
of  this  congregated  mass,  the  standard  of  influence  on  the  mi¬ 
nority  is  below  that  of  the  minority,  or  less  hardened.  The  in¬ 
fluence  is  pernicious  on  both  majority  and  minority.  To 
reform  one  of  this  number  will  require  an  influence  for  good, 
more  powerful,  direct,  continuous,  than  the  average  evil  in¬ 
fluence,  first  to  be  diverted,  and  then  regenerated. 

In  a  congregate  prison  it  is  very  doubtful  if  ever  such 
consequences  can  be  attained.  To  aid  in  the  effort  to  pro¬ 
duce  them,  this  mode  of  self-liberation  by  the  convict  was 
probably,  and  it  may  be  primarily,  introduced.  In  connec¬ 
tion  with  this  general  plan  “  intermediate  prisons,”  and  police 
espionage,  conditional  liberation,  and  similar  provisions  were 
established.  They  may  be  said  to  have  constituted  the  plan 
itself.  Such  a  system  was  in  harmony  with  the  general 
policy  of  foreign  governments.  It  never  could  be  operative  in 
the  United  States.  Our  public  opinion,  the  great  first  cause  of 
separate  confinement  of  convicts,  the  repugnance  of  the 
people  to  secret  or  open  espionage,  the  genius  of  our  politi- 
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cal  system,  eacli,  either  or  all,  would  forbid  its  adoption  in 
any  of  the  United  States.  Long  after  Pennsylvania  had 
adopted  her  separate  system  of  imprisonment,  and  the 
effects  it  promised  were  admitted  to  have  been  attained,  some 
of  the  new  states  of  the  west,  as  well  as  one  or  more  of  the 
New  England  states,  sought  such  modifications  of  the  con¬ 
gregate  system  as  would  equalize  the  discipline,  in  its  con¬ 
sequences,  with  the  Pennsylvania  penitentiaries.  Among 
others  suggested,  lately,  was  the  former  plan.  It  was  found 
necessary  to  strip  it  of  its  most  objectionable  features.  This 
left  only  the  self-releasing  feature.  To  make  it  appear  to 
be  a  reform,  a  new  idea,  an  improvement,  the  single  princi¬ 
ple  was  adopted  of  shortening  the  term  of  sentence  by  good 
conduct  of  the  prisoner.  A  three-fold  gain  was  obtained. 
First,  the  prison  discipline  was  claimed  to  be  of  a  high  order 
for  decorum,  deportment,  and  submission  to  regulations  by 
the  convicts.  Second,  a  saving  of  expense  by  making  cer¬ 
tain  prisoners  in  a  gang,  who,  by  the  hope  of  a  shortened 
sentence  are  on  good  behavior,  act  as  examples  to  the  others, 
and  thus  obviate  a  large  number  of  guards.  Third ,  by  this 
means  prevent  by  fore-knowledge,  outbreaks  and  escapes — 
and  lastly,  gain  increased  labor  as  a  consequence  of  this 
order  of  affairs.  To  a  prison  on  the  congregate  system,  these 
were  very  desirable  attainments.  They  were  attractive  to 
those  who  only  governed  the  prison,  without  a  deep  or 
educated  interest  in  the  system  of  penitentiary  punishment. 
Attractive,  because  results  were  shown  which  were  regarded 
as  real  by  the  superficial  observer.  The  force  of  transitory, 
unsubstantial,  outside  elements  of  reform,  was  supposed  to 
be  a  real,  decided  reformation.  This  is  a  brief  explanation 
of  this  new  plan  of  prison  discipline,  as  we  understand  it. 
Mr.  Foulke  has  fully  examined  it,  in  its  character  and 
essence.  We  refer  to  his  able  paper  for  full  information  on 
the  subject. 
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Such  a  plan  can  have  no  value  in  our  penitentiaries.  We 
do  not  need  it,  in  the  limitless  scope  which  this  Act  em¬ 
braces. 

The  Inspectors  have  expressed  to  the  legislature  for 
years  back,  every  year,  in  their  reports  to  the  General  As¬ 
sembly,  bow  far  a  wise  and  beneficent  provision  for  minors 
and  first  convictions  of  criminals  under  the  age  of  twenty- 
five  years  might  be  adopted  in  harmony  with  our  system. 
This  class  of  convicts  are  generally  worthy  of  consideration. 
But  such  a  provision  as  we  refer  to,  could  not  even  be  made 
applicable  or  beneficial,  to  a  class.  It  must  be  applied  to 
individuals.  It  should  be  made  the  attendant  result  upon 
the  most  individualized  treatment  of  each  person  to  which 
it  could  attach  as  a  reward,  or  stimulus,  or  aid,  or  induce¬ 
ment  to  reformation.  It  wrould  be  utterly  valueless  if  every 
convict  knew  he  was  to  participate  in  its  benefits.  The 
struggle  then  would  be  not  to  deserve  this  benefit,  but  to 
obtain  it.  This  struggle  would  superinduce  hypocrisy, 
imposture,  dissimulation,  deceit.  The  discipline  of  a  separate 
prison  then  would  be  the  nursery  of  those  vices  which  have 
already  grown  into  crimes.  It  would  educate  and  refine 
the  vice,  while  punishment  was  being  inflicted  for  a  crime 
which  wras  the  first  fruits  of  this  very  vice’s  developement. 

The  applicability  of  this  system  which  the  Act  of  1st  May, 
1861,  proposes  to  establish  to  our  system  is  obvious.  We 
have  only  here  made  these  remarks  to  the  Board  to  show 
that  the  principles  of  the  plan  are  wholly  unsuited  to  any 
real  system  of  penitentiary  punishment  and  discipline,  which 
works  primarily,  steadily,  and  constantly  at  reformation  of 
the  criminal. 

This  Act  of  the  1st  of  May,  1861,  is  unnecessary.  If  its 
provisions  and  purpose  are  to  shorten  sentences,  then,  as 
applicable  to  the  separate  as  contradistinguished  from  the 
congregate  system  of  punishment,  it  is  wfithoutjust  cause 
for  its  enactment. 
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The  average  term  of  sentences  to  the  penitentiary  under 
the  Pennsylvania  system,  is  shorter,  we  believe,  than  that  of 
sentences  to  the  congregate  prisons.  The  severity  of  our 
punishment  is  greater  than  that  of  a  congregate  prison.  To 
meet  this  severity,  Pennsylvania  courts  have,  under  the  con¬ 
stantly  expressed  opinion  of  the  Inspectors,  reduced  the 
terms  to  the  just  measure  of  this  severity.  The  average 
term  of  sentences  to  the  Eastern  Penitentiary,  for  1859,  was 
two  years,  two  months  and  eight  days;  for  18G0,  was  two 
years,  seven  months  and  twenty  days  ;  for  1SG1,  was  two 
years,  four  months  and  ten  days.  The  like  average  to  a  con¬ 
gregate  prison  for  a  like  grade  of  crimes  is,  we  believe,  higher. 
If  this  plan  has  any  value  it  belongs  exclusively  to  prisons 
on  the  congregate  system,  where  the  largest  sentences  are 
imposed.  We  do  not  see  how  a  necessity  exists  to  further 
shorten  sentences,  which  are  now  probably  made  as  short, 
in  a  majority  of  cases,  as  the  crime,  and  the  severity  of  its 
punishment  justify.  In  point  of  fact,  the  Irish  system, 
whence  the  cardinal  features  of  this  Act  have  been  borrowed, 
required  that  the  criminal  code  should  be  revised,  pur¬ 
posely  to  lengthen  the  terms  of  sentence,  in  order  to  meet 
the  contingency  of  their  reduction. 

Your  Committee  cannot  refrain  from  making  a  single  re¬ 
mark,  in  conclusion,  on  this  branch  of  the  subject,  as  to  the 
origin  of  the  suggestion  of  shortening  sentences.  Justice 
to  the  history  of  reform  in  our  prison  discipline,  to  the 
watchful  care  and  constant  and  close  observation  of  the 
Board  of  Inspectors  of  our  Penitentiary  over  the  workings 
of  the  system,  and  justice,  too,  in  regard  to  the  progressive 
features  of  the  Act  of  1861,  as  now  set  up  by  its  putative 
authors,  demands  at  least  a  single  remark. 

Prior  to  the  year  1S47  the  length  of  sentences  to  the 
separate  system  imprisonment  claimed  the  attention  of  the 
then  Inspectors  of  this  Penitentiary.  The  question  was 
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important.  The  Legislature  had,  in  1829,  refused  to  reduce 
the  average  term  much  below  that  which  had  obtained  under 
the  old  statutes.  The  experiment  of  the  new  Penitentiary 
had  not  been  tried.  The  law-making  power  of  that  day 
was  too  wise,  to  be  led  blindly  by  any  zealous,  though  unin¬ 
formed  innovator.  The  Board  of  Inspectors,  in  the 
Eighteenth  Annual  Report  to  the  Legislature,  refers  to  the 
subject  of  length  of  sentences  as  having  occupied  its  atten¬ 
tion.  The  law  of  that  session,  already  referred  to,  was  a 
result  of  these  early  views  of  the  Inspectors.  It  is  not  un¬ 
worthy  of  notice,  that  on  the  28th  of  September,  1840,  a 
congress  of  deputies,  composed  of  the  distinguished  men  in¬ 
terested  in  prison  discipline  reform,  from  France,  England, 
Prussia,  Sweden,  Holland,  Denmark,  Belgium,  and  various 
parts  of  Germany,  met  at  Frankfort  on  the  Maine,  to  discuss 
the  issues  involved.  This  congress  approved  and  endorsed 
the  separate  system  of  Pennsylvania,  approved  the  cellu¬ 
lar  or  individual  treatment  of  prisoners  before  trial,  as  well 
as  after  sentence.  The  thinking  men  then  assembled, 
adopted  the  following  resolution  :  “  Resolved,  The  substitu¬ 
tion  of  individual  for  associate  imprisonment,  should  have 
the  immediate  effect  of  abridging  the  duration  of  confine¬ 
ment  as  it  is  determined  by  existing  codes.” 

Thus  the  attention  of  the  Inspectors  of  the  State  Peni¬ 
tentiary  in  Philadelphia,  and  those  minds  in  Europe  occu¬ 
pied  with  the  science  of  penal  jurisprudence,  and  peniten¬ 
tiary  punishment,  were  considering  many  questions,  which 
were  simultaneously  suggested  by  an  examination  of  the 
subject. 

The  plan  of  shortening  sentences  by  the  convicts  them¬ 
selves  was  not  then  invented.  It  is  a  piece  of  philanthropic 
machinery  in  penitentiary  discipline,  which  finds  its  proper 
place  in  the  retail  trade  of  modern  notions. 

The  Board  will  remember  that  in  its  last  report  to  the 


Legislature,  at  the  very  session  at  which  this  law  was 
passed,  it  made  the  following  observations  on  the  subject 
to  which  this  law  refers.  This  report  was  the  result  of  the 
careful  reflection  of  the  Inspectors  for  many  years.  It  was 
presented  to  the  consideration  of  the  Legislature,  as  in  the 
opinion  of  the  Board  of  Inspectors,  all  that  under  present 
views  was  necessary  or  desirable.  We  now  introduce  the 
extract  from  that  report,  in  order  to  indicate  not  only  the 
suggestions  the  Board  made  on  this  important  subject,  made 
after  the  most  patient  experience,  but  also  to  show,  that 
those  who  were  pressing  the  passage  of  the  present  Act, 
never  directed  the  attention  of  the  Legislature  to  the  fact, 
that  the  Inspectors  had  a  decided  opinion  on  the  subject, 
not  in  harmony  with  those,  the  law  as  passed,  contained. 

The  following  extract  is  taken  from  the  last  report  of  the 
Board  to  the  Legislature,  in  January,  1861. 

O  j  J  J 


“  The  Inspectors  do  not  feel  themselves  required  either  by  la-tv,  or  from  their 
official  position,  to  do  more  than  make  such  ‘  observations’  as  they  deem  of  impor¬ 
tance  to  the  public,  or  the  prisoners. 

Least,  however,  it  might  be  by  some  attributed  to  their  silence,  that  they  have  no 
practical  suggestions  to  offer,  they  most  respectfully  submit  as  the  substance  for 
amendments  to  the  present  law,  the  following  proposition : 

That  in  all  cases  of  first  conviction  for  crime,  of  minors,  the  term  of  imprison¬ 
ment  shall  be  terminated  by  the  Inspectors,  with  the  consent  of  the  President  Judge 
of  the  Court  in  which  such  minor  was  sentenced,  when  in  their  opinion  the  punish¬ 
ment  has  produced  its  expected  results. 

That  in  all  cases  of  first  conviction  for  crime,  of  persons  between  21  and  25  years 
of  age,  the  term  of  imprisonment  shall  in  like  manner  be  lessened,  as  a  reward  for 
good  conduct,  by  the  reduction  of  three  days  in  every  thirty  after  the  first  twelve 
months  of  imprisonment. 

That  in  all  eases  of  first  conviction  for  crime,  of  minors,  the  jury  trying  the  case, 
shall  find  by  their  verdict,  if  the  father  of  the  minor  (he  being  alive  and  within  the 
jurisdiction  of  the  process  of  the  Commonwealth,)  was  negligent  and  derelict  in  his 
parental  duties  towards  said  minor,  and  on  so  finding,  the  court  shall  cause  said 
father  to  be  held  to  pay  the  costs  to  the  Commonwealth,  of  said  trial. 

Notwithstanding  the  observations  of  the  Board,  some  one 
or  two  of  the  Prison  Society’s  Committee  caused  the  Act 


under  examination  to  be  enacted  into  a  law.  That  it  was 
liable  to  grave  objection  by  the  Committee  of  the  Prison 
Society  itself,  the  following  extract  from  a  paper  written 
fortbe  u  Prison  Society  Journal” — a  publication  under  the 
sanction  of  that  Society,  fully  proves : 

[fWlien,  therefore,  the  Philadelphia  Prison  Society  came,  within  the  last  year, 
to  a  consideration  of  the  subject,  it  fouud  amongst  the  most  intelligent  officers  of 
prisons  abroad  and  at  home,  a  belief  that  under  every  form  of  discipline,  whether 
on  the  separate  or  congregate  plan,  it  was  desirable  to  change  in  some  particulars 
the  character  of  the  incentives  offered  for  obedience  to  prison  rules,  and  to  augment 
the  motives  to  continual  industry  and  order  in  the  cells  or  shop.  Yet  there  was 
apparent  the  great  discrepancy  to  which  the  writer  has  adverted,  between  foreign 
ideas  of  reform,  and  those  adopted  in  the  United  States.  It  was  manifest,  not  only 
that  the  safeguards  which  in  Europe  are  regarded  as  essential  conditions  of  public 
safety,  must  be  impossible  here,  but  also  that  even  the  successive  stages  of  trial 
by  which  convicts  are  advanced  from  time  to  time  are  unavailable  at  present  in  the 
congregate  penitentiaries  of  our  country ;  in  those  upon  the  plan  of  cellular  sepa¬ 
ration  they  are  of  course  altogether  out  of  the  question.  It  was  too,  an  impressive 
fact,  that  in  the  State  whose  judgment  was  entitled  to  the  highest  consideration,  it 
was  not  deemed  prudent  to  take  from  the  Governor  his  control  over  each  case  as  it 
should  arise. 

[In  addition  to  these  grave  motives  to  caution  was  the  opinion  of  the  Inspectors 
of  the  Eastern  Penitentiary,  that  at  the  outset,  the  experiment,  if  made  in  our  own 
prisons,  should  be  confined  to  minors  ox  first  conviction;  and  to  persons 
between  21  and  25  years  of  age  ON  first  CONVICTION  ;  and  that  for  the  latter 
class  the  proposed  reduction  should  not  begin  to  take  effect  until  after  the  first 
twelve  months  of  imprisonment.*  The  experience  of  those  officers  sustained 
that  reported  to  us  from  abroad,  in  relation  to  the  delicacy  and  the  hazards  of  the 
change  in  question,  and  also  in  relation  to  the  importance  of  securing  a  certain 
period  of  inflexible  penalty  at  the  beginning  of  each  term  of  sentence. 


|  The  paragraphs  in  brackets  were  refused  admission  into  the  Journal.  The  writer  now'  prints  them 
upon  his  own  responsibilty.  The  reader  will  see  how  great  a  ehaDge  has  been  lately  effected  in  the 
former  liberal  policy  of  the  Society,  which  sought  the  fullest  discussion  not  only  of  the  penal  system  ot 
the  State,  hut  of  all  the  measures  of  the  Society  itself. 

[*“That  in  all  cases  of  first  conviction  for  crime,  of  minors,  the  term  of  imprisonment  shall  be  ter¬ 
minated  by  the  Inspectors,  with  the  consent  of  the  president  judge  of  the  court  in  which  such  minor 
was  sentenced,  wdien  in  their  opinion  the  punishment  has  produced  its  expected  results. 

“  That  in  all  cases  of  first  conviction  for  crime,  of  persons  between  21  and  25  years  of  age,  the  term 
of  imprisonment  shall  in  like  manner  he  lessened,  as  a  reward  for  good  conduct,  hy  the  reduction  of 
three  days  in  every  thirty  after  the  first  twelve  months  of  imprisonment.5’ — Tlurty-sccond  Annual  Re¬ 
port  of  the  Inspectors  of  the  Eastern  Penitentiary ,  page  41,  (for  the  year  I860.) 
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[Certainly  the  circumstances  were  such  as  to  demand  in  an  extraordinary  degree 
the  reserve  and  prudent  carefulness  which  have  heretofore  usually  characterized  the 
resolutions  of  the  Society ;  and  in  the  inauguration  of  an  experiment  upon  which 
there  were  apparent  so  many  conflicting  opinions,  it  was  especially  desirable  to 
secure  that  harmonious  co-operation  which  is  so  satisfactory  a  feature  of  the  history 
of  the  concurrent  labors  of  the  Society  and  of  the  Inspectors.] 

Fresh  motives  to  such  carefulness  and  such  harmony  might  have  been  found  in 
the  fact,  that  in  the  Society  itself  there  was  a  serious  difference  of  opinion.  The 
committee  to  whom  the  subject  was  referred  was  by  no  means  unanimous  ;  the  dis¬ 
cussions  upon  the  report  of  that  committee  were  repeated  and  prolonged  ;  and  the 
final  vote  upon  its  recommendation,  as  recorded,  shows  seven  nays  to  thirteen  yeas 
in  the  Acting  Committee.*] 

[It  is  to  be  regretted  that,  after  these  manifestations  of  disagreement,  the  draft 
of  law  proposed  was  not  seriously  examined  and  discussed  in  both  houses  of  the 
Legislature,  in  connection  with  the  recommendation  of  the  Inspectors,  and  such 
other  materials  for  sound  legislative  judgment  as  were  accessible.  On  the  contrary, 
the  Committee  of  the  Society,  pursuing  an  independent  course,  presented  to  the 
Judiciary  Committee  of  the  Senate  the  draft  of  law,  with  the  memorial  adopted  by 
a  majority  of  the  Acting  Committee — there  was  no  opposition,  no  special  investi. 
gation — the  next  morning  the  bill  was  reported — it  passed  the  Senate  after  a  few 
words  of  comment.  In  the  house,  it  appears  to  have  slumbered  until  within  a  few 
minutes  of  the  midnight  hour  of  final  adjournment,  when  it  was  suddenly  called 
up  by  the  member  'who  had  it  in  charge,  and  it  was  immediately  passed  without 
question  and  without  debate!  That  its  passage  was  wholly  due  to  the  kindly  and 
respectful  consideration  usually  accorded  by  our  Government  to  the  representations 
of  the  Society,  cannot  admit  of  a  doubt.  Whatever  claim  the  law  may  have  to  the 
confidence  of  the  community  depends  upon  its  own  merits  and  the  vote  of  the 
Society,  and  not  at  all  upon  the  appropriate  motives  to  respect  a  formal  act  of 
legislation.]-] 

It  will  be  seen  upon  inspection  of  the  recent  Act  of  Assembly,  a  copy  of  which 
is  subjoined  to  this  article,  that  it  goes  to  the  furthest  extreme  in  its  allowance. 
Whether  a  sentence  be  for  seven  months  or  fifteen  years — whether  the  prisoner  be 


[*  It  is  due  to  the  completeness  of  the  history  of  this  movement  to  notice  the  fact,  that  a  larger  pro¬ 
portion  of  the  affirmative  votes  were  given  by  members  whose  connection  with  the  Acting  Committee 
was  comparatively  recent ;  and  that,  of  the  members  present  who  had  the  longest  experience  of  our 
penitentiary  system,  and  who  had  given  most  attention  to  the  foreign  evidence  upon  the  subject,  a  con¬ 
siderable  majority  voted  in  the  negative.] 

[f  One  result  of  the  precipitancy  or  neglect  which  is  indicated  in  the  text  has  been  that  already 
three  different  constructions  have  already  been  put  upon  the  law.  The  Inspectors  of  the  Eastern  Peni¬ 
tentiary  have  declined  to  apply  it  except  to  prisoners  sentenced  for  ten  years  and  upwards.  The  In¬ 
spectors  of  the  Moyamensing  Prison  interpret  the  law  so  as  to  cover  all  sentences  from  one  year  up¬ 
ward.  The  law  itself  appears  to  declare  an  intention  to  include  all  sentences  for  more  than  six 
mouths.] 
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a  minor  on  his  first  conviction,  or  a  hardened  convict  on  his  sixth — the  simple  fact 
that  the  conduct-book  contains  no  record  of  his  violation  of  the  prison  rules  ipso 
facto  works  his  pardon  at  some  time  before  the'expiration  of  his  term.  This  latitude 
of  concession  becomes  the  more  serious  when  it  is  remembered  that,  in  the  actual 
execution  of  the  law,  the  under-keepers,  upon  whose  report  the  Warden  must 
depend  for  the  particulars  of  his  record,  are  the  real  successors  to  the  high  pre¬ 
rogative  of  Executive  clemency. 

[The  writer  trusts  that  before  the  next  meeting  of  the  Legislature,  some  arrange¬ 
ment  shall  have  been  made  which  will  procure  for  us  a  judicious  form  of  experiment, 
with  the  cheerful  and  harmonious  co-operation  of  all  the  parties  upon  whom  we 
must  be  dependent  for  its  successful  trial.] 

It  is  understood  by  your  Committee,  that  the  above  ex¬ 
tracts  were  expunged  or  suppressed  by  the  Committee  of  the 
Prison  Society,  and  only  published  by  the  author,  in  vindi¬ 
cation  of  his  opinion.  We  need  only  state  the  author  to  be 
Mr.  Foulke,  one  of  the  ablest  writers  on  penitentiary 
punishment,  to  justify  our  incorporating  his  views,  and  state¬ 
ment  of  facts,  into  this  report.  Mr.  Foulke  has  resigned 
from  this  Committee  of  the  Prison  Society,  since  its  de¬ 
termination  to  prevent  the  expression  in  its  journal,  of 
impartial  opinion  on  this  subject.  We  take  the  foregoing 
extract  from  the  published  text,  entire,  of  his  article,  entitled 
“  Considerations  respecting  some  recent  legislation  in  Penn¬ 
sylvania,  originally  written  for  the  Journal  of  Prison  Disci¬ 
pline,  vol.  XVI.,  October,  1861.” 

Your  Committee  has  been  unable  to  devise  such  a  reason¬ 
able  application  of  this  Act  of  Assembly  to  the  convicts  in 
this  Penitentiary,  as  would  be  in  strict  conformity  with  the 
letter  of  the  law  itself.  The  construction  of  the  Act  being 
so  beset  with  doubts,  and  the  difficulty  of  its  practical  work¬ 
ings  under  the  various  interpretations  to  which  it  is  liable, 
have  caused  your  Committee  to  consider  if  the  Act  itself 
is  operative  under  any  one  of  these  constructions. 

Assuming  this  statute  by  force  and  strain  in  construction 
or  interpretation,  to  be  made  practical  in  its  application  to, 


31 


and  operation  on,  our  present  discipline,  your  Committee 
are  now  met  by  two  important  considerations.  The  first  is 
the  legality,  and  the  other  the  constitutionality  of  the  law. 

It  appears  to  your  Committee  as  a  subject  for  the  gravest 
doubt,  if  it  is  competent  for  the  Legislature  to  exercise  the 
pardoning  power,  or  whether  if  so,  it  may  lawfully  delegate 
the  exercise  of  that  power  to  a  small  body  of  citizens,  acting  as 
Prison  Inspectors.  This  statute  pardons  those  who,  under 
its  authority,  come  within  its  provisions.  A  convict 
sentenced  to  a  specific  term  of  imprisonment  by  the  judicial 
power  of  the  Commonwealth,  can  thus  be  released  before  the 
expiration  of  said  term  by  the  authority  of  the  Legislative 
power  of  the  State.  To  admit  such  a  proposition  as 
legal,  would  be  to  confound  and  confuse  the  duties  and 
powers  of  distinct  branches  of  our  government. 

As  well  might  the  Legislature  perform  purely  executive 
functions,  or  the  Executive  department  attempt  to  make 
laws  for  the  people. 

Citizens  could  then  be  sentenced  by  the  Legislature  for 
crimes,  and  Judges  might  enact  laws  for  the  citizens — while 
the  Executive  could  not  only  veto  legislation,  but  determine 
and  decide  on  legal  rights  entrusted  only  to  the  Judiciary. 

Your  Committee  cannot  advise  the  Inspectors  of  the  State 
Penitentiary  for  the  Eastern  District  of  Pennsylvania,  to 
grasp  power,  to  seize  upon  authority,  or  to  exercise  either 
or  both,  unless  on  the  clearest  and  most  indisputable  grounds. 

Under  any  construction  of  the  Act,  it  practically  gives 
the  Board  of  Inspectors  the  power  to  release  from  imprison¬ 
ment  certain  convicts,  before  the  expiration  of  their  respec¬ 
tive  sentences  by  the  courts  of  the  Commonwealth.  This 
is  an  important  power.  A  grant  of  the  highest  Executive 
authority  under  our  constitution.  The  exercise  of  a 
clemency  or  pardon  which  is  vested  only  in  the  Governor  of 
the  State. 


By  the  1st  section  of  the  2d  article  of  our  constitution, 
it  is  declared  that  “the  supreme  Executive  power  of  this 
Commonwealth  shall  be  vested  in  a  Governor.”  By  the  9th 
section  of  the  same  article  it  is  further  ordained  that  the 
Governor  “  shall  have  power  to  remit  fines  and  forfeitures, 
and  grant  repreives  and  pardons,  except  in  cases  of  impeach¬ 
ment.”  Thus  all  repreives  or  pardons,  except  as  to  impeach¬ 
ment,  are,  by  the  constitution,  to  be  granted  only  by  the 
Governor. 

It  is  not  within  the  power  of  the  Legislative  authority  to 
add  to,  or  detract  from  the  constitutional  authority  of  a  co¬ 
ordinate  branch  of  the  government.  The  people  of  Penn¬ 
sylvania  made  their  constitution,  and  amended  it.  The  peo¬ 
ple  only  can  change  any,  the  smallest  or  the  greatest  of  its  pro¬ 
visions.  The  Legislature  cannot  do  indirectly  wdiat  it  is 
incompetent  to  do  directly.  If  an  Act  of  Assembly 
is  unconstitutional,  because  it  directly  violates  the  organic 
haw  of  our  political  fabric,  it  is  equally  without  the  constitu¬ 
tional  authority  to  accomplish  such  a  purpose  by  indirection. 

This  Act  then  indirectly  authorizes  the  Inspectors  of  this 
Penitentiary  to  grant  a  pardon — not  by  name,  but  in  effect. 
To  pardon,  is  to  give  back  that  which  is  taken — “  to  forgive 
or  remit  an  offence  or  crime.  Guilt  implies  a  being  bound 
or  subject  to  censure,  penalty,  or  punishment ;  to  pardon  is 
to  give  up  this  obligation  and  release  the  offender.  We  par¬ 
don  the  offender  when  we  release  or  absolve  him  from  his 
liability  to  suffer  punishment.  We  pardon  an  offence  when 
we  remove  it  from  the  offender,  and  consider  him  not  guilty.” 
This  is  the  lexicographical  explanation  of  the  word  pardon. 
The  constitutional  interpretation  of  a  pardon  is,  that  it 
reaches  the  offender  through  the  offence.  It  forgives  the 
criminal,  by  giving  up  its  punishment  for  the  crime.  So 
long  as  the  punishment  exists  the  crime  is  its  cause.  To 
remove  the  cause,  releases,  gives  up  the  consequences,  the 
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punishment.  To  pardon  the  offender  is  impossible,  if  the 
guilt  or  crime  remains  unatoned.  To  pardon  the  crime  of  the 
criminal  sets  him  free,  because  no  cause  longer  exists  for  his 
punishment.  To  discharge  him  from  imprisonment  termi¬ 
nates  his  punishment.  The  constitution  vests  this  high  pre¬ 
rogative  with  the  supreme  Executive  authority.  The  will 
of  the  people  of  Pennsylvania  made  this  constitution.  They 
entrusted  the  pardoning  power  only  with  their  own  chosen 
chief  Executive.  They  have  never  delegated  to  any  of 
their  Legislative  representatives,  the  power  to  alter  or  change 
their  constitution. 

Whatever  may  have  been  the  powers  granted  by 
charter  to  the  original  government  of  Pennsylvania,  under 
Penn  and  his  successors,  the  constitutions  of  1776,  1790 
and  1S38,  each  constitution  being  in  effect  an  original  or  new 
compact  or  organic  law,  have  recognized  none  of  those  pro¬ 
prietary  or  charter  powers,  which  are  not  specially  and 
positively  granted  in  those  instruments. 

The  charter  to  Penn  gave  him,  his  heirs  and  deputies, 
&c.,  the  pardoning  power  before  and  after  conviction,  of  all 
offences  but  treason  and  murder,  and  also  to  grant  reprieves 
in  these  last  mentioned  cases,  till  the  pleasure  of  the  King 
could  be  known. 

In  the  constitution  of  1776,  the  Legislature  was  substi¬ 
tuted  for  the  crown.  In  1780,  powrer  was  given  by  an  Act 
passed  the  8 tli  of  March,  to  the  Executive  council,  to  grant 
conditional  pardons — which  condition,  if  violated,  rendered 
the  pardon  void. 

In  1790,  the  constitution  then  formed,  made  no  limita¬ 
tion  or  condition  to  the  pardoning  powrer.  By  that  con¬ 
stitution  and  the  one  made  in  1838,  the  grant  of 
power  to  pardon  and  reprieve,  and  remit  fines  and  forfeitures, 
&c.,  is  the  same.  By  both  the  constitution  of  1790,  and 
the  amendments  of  the  last  convention  in  1838,  the  identi- 
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cal  words  are  used,  as  quoted,  in  each.  More  correctly 
speaking,  the  words  of  the  constitution  of  1790  are  re¬ 
affirmed  in  1838.  Thus  the  Governor  only,  and  alone,  can 
grant  a  pardon.  The  Act  under  consideration,  however, 
vests  the  power  in  the  Inspectors  to  release  the  offender 
from  his  punishment,  to  absolve  him  from  his  liability  to 
suffer  punishment,  to  give  up  the  obligation  on  the  offender 
to  suffer  punishment,  to  forgive  the  crime,  by  relieving  the 
criminal  from  the  punishment  which  the  crime  alone  caused 
him  to  suffer. 

The  Legislature  by  this  Act,  takes  from  the  Governor  a 
part  of  bis  high  constitutional  prerogative  and  vests  it  in 
tire  Inspectors.  It  makes  the  Inspectors  co-equal  with  the 
supreme  Executive  authority  of  the  Commonwealth,  for 
the  purpose  of  executing  the  pardoning  poAver.  It  is  a 
limited  right,  but  it  is  absolute  within  its  limitation. 

Your  Committee  cannot  believe,  that  the  Legislature  of 
Pennsylvania  e\7er  knoAvingly  intended  thus  to  legislate. 

Your  Committee  are  without  a  shadow  of  a  doubt  Avhen 
they  express  the  opinion,  that  the  Inspectors  should  neATer  as¬ 
sume  such  poAvers  as  this  Act  proposes  to  giAre,  unless  the 
highest  judicial  tribunal  in  Pennsylvania,  Avhich  has  the 
authority  to  determine  the  question,  decides  this  power  con¬ 
stitutionally,  as  Avell  as  legally  vested  in  them. 

Your  Committee  are  thus  relieved  from  further  consider¬ 
ing  the  subject  of  this  Act  of  Assembly,  and  its  operation 
on  our  present  system  of  prison  discipline. 

If  the  laAv  is  unconstitutional,  it  cannot  be  carried  out — 
because  its  provisions  are  valueless  and  void,  unless  by  the 
exercise  of  an  unconstitutional  power  by  the  Inspectors. 
As  confirmatory  of  these  vieAvs  it  should  be  added,  that 
in  Massachusetts,  where  an  analogous  laAv  exists,  the  deduc¬ 
tion  from  the  term  of  sentence  requires  the  consent  of  the 
Governor  and  Council,  thus  clearly  indicating  that  such  an 
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abatement  is  really  an  exercise  of  the  pardoning  power  pro- 
tanto,  and  consequently  requires  the  concurrence  of  the 
branch  of  the  government  in  which  alone  that  power  is 
vested  by  the  constitution. 

Your  Committee  has  ventured  thus  to  examine  fully,  not 
only  the  Act  of  May,  1861,  itself,  both  as  to  its  principles 
and  provisions ;  but  also  its  relations  to  our  system  of  pri¬ 
son  discipline. 

However  desirable  this  course  may  have  been  on  the  part 
of  those  entrusted  with  its  execution,  the  title  of  the  Act 
seems  to  require  the  Inspectors  thus  to  regard  it  as  a  pri¬ 
mary  duty. 

Your  Committe  have  in  this,  therefore,  obeyed  both  the 
dictates  of  prudence,  and  the  apparent  design  of  the  law. 

The  title  of  the  Act,  is  u  an  Act  relative  to  Prison  Disci¬ 
pline .”  Prison  discipline  is  the  narrowest  term  that  could 
have  been  used  in  a  law  on  this  subject  matter.  It  is  the 
system  of  government,  or  the  plan  of  administering  the 
affairs  of  a  prison.  The  Inspectors,  or  official  agents  in  this 
government  or  administration,  are  entrusted  with  prison 
discipline.  An  Act  which  relates  to  prison  discipline,  is  ad¬ 
dressed  to  these  officers.  They  are  to  examine,  investigate, 
decide  upon,  and  administer  or  execute  the  provisions  of 
such  a  law.  It  is  not  a  general  law,  obligatory  on  all  citi¬ 
zens.  On  the  contrary,  it  is  a  special  law,  restricted  to  a 
very  small  minority  of  citizens,  in  its  operations.  Hence 
those  entrusted  with  the  discipline  of  a  prison,  are  the  sole 
class  of  citizens  to  which  this  law  applies  in  its  directory 
character.  Convicts,  are  the  class  to  which  it  applies  se¬ 
condarily,  as  of  favor,  not  of  a  right  to  its  benefits. 

Your  Committee  felt  that  it  was  the  duty  of  the  Inspec¬ 
tors  to  attempt  to  interpret  this  Act,  which  the  Act  itself  re¬ 
quires  they  must  do,  if  it  requires  any  thing  else  to  be  done, 
under  its  provisions  or  authority.  The  Inspectors  are  the 


36 


tribunal  of  first  instance,  which  the  Act  seems  to  provide 
for  the  construction  or  interpretation  of  its  language  and 
purpose. 

The  Committee,  therefore,  offer  the  following  resolutions : 

Resolved ,  That  the  Act  of  1st  May,  1861,  entitled  an  “  Act  relative  to  Prison  Dis- 
gipline,”  is  of  such  doubtful  constitutionality,  that  it  is  not  the  duty  of  the  Board, 
in  the  absence  of  judicial  instruction  or  legislative  revision,  to  assume  the  ex¬ 
traordinary  powers  attempted  to  be  granted  thereby. 

Resolved,  That  the  construction  of  said  Act  is  so  ambiguous  that  the  Board  is 
unable  satisfactorily  to  carry  the  same  into  execution. 

Resolved,  that  this  Report  be  transmitted  to  the  Legislature  in  the  next  annual 
Report  of  the  Inspectors  to  the  Senate  and  House  of  Representatives. 

Resolved,  That  a  certified  copy  be  sent  to  the  Governor,  and  the  Honorable  the 
Judges  of  the  Supreme  Court ;  in  order  to  relieve  the  Inspectors  from  any  censure 
for  a  failure  to  obey  a  law  of  Pennsylvania,  and  also  to  present  their  I’easons  for 
the  course  they  have  adopted. 

Resolved,  That  your  Committee  be  discharged  from  further  consideration  of  the 
subject. 


Respectfully  submitted, 

RICHARD  YAUX, 
FURMAN  SHEPPARD, 


Philadelphia,  November  20tb,  1801. 


Committee.  ■ 


